INTRODUCTION
In a tort action before a U.S. court, the Plaintiff seeks to compel the corporate Defendant to produce documents held by the Defendant's Canadian subsidiary. The Defendant counters by moving for a protective order prohibiting the discovery, arguing that a Quebec blocking statute 1 prevents the disclosure of the documents. 2 At stake are the conflicting interests of the Plaintiff, the Defendant, the United States, and the Canadian province of Quebec. 3 Courts faced with this increasingly common type of Copyright© I988 by Law and Contemporary Problems I. Blocking statutes, or nondisclosure laws, are laws that prohibit the disclosure or removal of documents located in the territory of the enacting state in compliance with orders of foreign authorities. RESTATEMENT (REVISED) OF FOREIGN RELATIONS LAW OF THE UNITED STATES § 437 reporter's note 4 ( I986) [hereinafter RESTATEMENT (REVISED)]. Such legislation is designed to counter U.S. efforts to secure foreign production and has been enacted in several foreign states, including Australia, Belgium, Canada, Denmark, Finland, France, India, New Zealand, the Netherlands, the Philippines, South Africa, Switzerland, the United Kingdom, and West Germany. 3. The Plaintiff has an interest in having the adjudication go forward with the best evidence available. In addition to the obvious desire of avoiding the admission of potentially damaging evidence, the Defendant has an interest in avoiding the criminal sanctions (up to one year's imprisonment) which may be imposed for violating the provisions of the blocking statute. Quebec Act, supra note 2, § 5. The interests of the United States include the interest in protecting U.S. citizens from harmful products and compensating them for injuries resulting from the use of such products, and the interest in deciding cases on the basis of all relevant information in accord with the Federal Rules of Civil Procedure. FED. R. C1v. P. 26(b)(l). The interests of the Province of Quebec in the nondisclosure of business records located within its borders are reflected in the Quebec Act. The fact that the Quebec Act makes the removal of records from Quebec in pursuance of an order by a foreign authority a criminal offense punishable by imprisonment illustrates that the Quebec Parliament considered protection of business records to be of critical importance to a viable business environment and to the territorial integrity of the province. Quebec Act, supra note 2. [Vol. 50: No. 3 extraterritorial jurisdictional conflict receive scant guidance from the confused and inconsistent case law and vague authoritative pronouncements on the subject of extraterritorial discovery.
Most courts ostensibly employ one of several comparative interest balancing approaches 4 to determine whether production should be ordered in cases in which domestic corporations refuse to produce documents held by their foreign subsidiaries, branches, or parent corporations because of the existence of a foreign blocking statute. The term "comparative interest balancing" denotes a decisionmaking process in which the court identifies the conflicting interests of each state, weighs each state's interest against that of the other, and makes a decision according "to the turn of the scale." 5 Although each of the several comparative interest balancing approaches lists factors to be balanced, none explains how the factors are to be evaluated or how they are to be weighed against one another. 6 The m<Uor weaknesses of comparative interest balancing are simply that courts lack the institutional resources and expertise to assess the interests of foreign states and that no judicially manageable standards exist for assigning weight to competing national interests. 7 As a number of commentators have pointed out, balancing national interests is a political, not legal task, 8 and is unlikely to produce the predictability and certainty necessary to minimize jurisdictional conflicts. 9 In recognition of these deficiencies of comparative interest balancing, this note proposes not a better rule of law, but rather a more realistic and coherent process for extraterritorial decisionmaking in cases involving 4 conflict between discovery and foreign blocking statutes. This note focuses on the distinction between interest balancing within the realm of "private law" and "public law." 10 The critical difference lies in the fact that interest balancing in public law cases has operated as a means of asserting the primacy of U.S. interests 11 in the guise of applying a "jurisdictional rule of reason. " 12 Although courts profess to apply a comparative interest balancing approach, in public law cases they actually exercise enforcement jurisdiction 13 whenever more than a de minimis U.S. interest is present; consideration of foreign interests is rarely more than perfunctory. 14 Only in private law cases are courts willing to defer to foreign interests. 15 This note seeks to conform the courts' rhetoric to reality by providing an analytical framework which acknowledges that interest analysis has actually been, by necessity, unilateral and non-comparative.
Before setting forth the proposed approach, this note first examines the several balancing approaches that courts have attempted to follow. Next, this note exposes the deficiencies inherent in comparative interest balancing. Finally, this note describes a methodological paradigm that more accurately reflects the substance, if not the form, of judicial decisionmaking in the area of extraterritorial discovery than do comparative interest balancing formulations. The United States is presently the only nation which regularly compels foreign discovery in conflict with local foreign law. 16 Prior to 1958, however, U.S. courts, like their foreign counterparts, deferred to foreign interests on a I 0. As defined in this note, "private law" includes cases of a purely private civil law nature such as contract and tort actions. "Public law" refers to cases of a significant national interest such as securities, tax, patent, antitrust, and criminal proceedings.
II upheid a production order despite the fact that disclosure of the records would violate Swiss penal laws and would lead to the imposition of criminal sanctions. 20 Thus began the era of extraterritorial discovery conflict.
In Societe Internationale, a Swiss holding company brought suit against the Attorney General of the United States to recover property seized during World War II under the Trading with the Enemy Act. 21 Pursuant to discovery requests, the district court ordered the plaintiff to produce certain documents relevant to the issue of plaintiff's possible enemy taint. The records were not produced on the ground that production would violate Swiss secrecy laws, which carried criminal penalties, and the district court imposed the sanction of dismissal with prejudice of plaintiff's complaint. On appeal, the Supreme Court held that the production order was justified notwithstanding the nondisclosure law, but held also that a party's failure to comply with a production order due to inability fostered neither by its own conduct nor by circumstances within its control did not justify the sanction of dismissal with prejudice. 22 Societe Internationale is the only case in which the Supreme Court has directly confronted the issue of conflict between a discovery order of a U.S. court and a foreign blocking statute. Although Societe !nternationale is universally recognized as holding that severe sanctions for noncompliance with a production order will be imposed only upon a showing of bad faith, courts have subsequently focused on various other aspects of the Supreme Court's decision, such as its bifurcated analysis 23 and its stress on the importance of the requested documents in illuminating key elements of the claims. 24 Apart from the requirement of good faith, however, the Supreme 17. Comity has been defined as "a way of saying fair play-that each of two parties will yield to the one that has interests that are clearly paramount .... Where conflicts arise between sovereigns, the sovereigns have an obligation to resolve the conflict with restraint, cooperation and good will." Durack, supra note 8, at 43 (quoting former United States Attorney General, Judge Griffin Bell).
18. Court's analysis of the validity of the discovery order is masked in ambiguity. As a result, the decision has produced more confusion than guidance. 25 Much of the confusion surrounding the proper interpretation of Societe Jntemationale stems from a passage in the decision in which the Court stated:
We do not say that this ruling would apply to every situation where a party is restricted by law from producing documents over which it is otherwise shown to have control. Rule 34-of the Federal Rules of Civil Procedure-is sufficiently flexible to be adapted to the exigencies of particular litigation. The propriety of the use to which it is put depends upon the circumstances of a given case, and we hold only that accommodation of the Rule in this instance to the policies underlying the Trading with the Enemy Act justified the action of the District Court in issuing this production order. 26 Many courts and commentators have interpreted this language as calling for "a balancing approach on a case-by-case basis. " 27 One court has nevertheless noted that "the Court gave no hint that the disclosure policies of the American statute should be balanced against the secrecy policies of the Swiss law," and concluded instead that "the only pertinent inquiry is the strength of the American interests. " 28 It is more likely that the Court never even considered, let alone decided, the issue of whether interest balancing is required. A review of the briefs submitted by the parties in Societe lntemationale reveals that the issue of whether the courts below impermissibly failed to balance interests before ordering production was never raised. 32 The Restatement (Second) lists five factors to be balanced, including the vital national interests of each of the states. 33 The Restatement (Second), however, mentions nothing about how these factors are to be ascertained or evaluated, and provides no standards by which the factors may be weighed against each other. In May 1986, the American Law Institute approved the Restatement (Revised) of Foreign Relations Law which employs the same type of comparative interest balancing formulation as the Restatement (Second). 34 The Restatement (Revised), however, elevates the balancing test from a doctrine of comity to a criterion of jurisdiction vel non (literally meaning jurisdiction or not).
In contrast to the Restatement (Second), the Restatement (Revised) requires comparative interest balancing "not as a basis for requiring that states consider moderating their enforcement of laws which they are authorized to prescribe, but as an essential element in determining whether, as a matter of international law, the state has jurisdiction to prescribe" the laws at all.3 5 Although the Restatement (Revised) is in some respects a substantial improvement over the Restatement (Second), 36 its balancing formula is no less vague than that of its predecessor. A comment following its text indicates 32. RESTATEMENT (SECOND), supra note 6, § 40 states: Where two states have jurisdiction to prescribe and enforce rules of law and the rules they may prescribe require inconsistent conduct upon the part of a person, each state is required by international law to consider, in good faith, moderating the exercise of its enforcement jurisdiction, in the light of such factors as (a) vital national interests of each of the states, (b) the extent and the nature of the hardship that inconsistent enforcement actions would impose upon the person, (c) the extent to which the required conduct is to take place in the territory of the other state, (d) the nationality of the person, and (e) the extent to which enforcement by actions of either state can reasonably be expected to achieve compliance with the rule prescribed by the state.
!d. § 40(a). 34. RESTATEMENT (REVISED), supra note l, § 437(l)(c) states:
In issuing an order directing production of information located abroad, a court or agency in the United States should take into account the importance to the investigation or litigation of the documents or other information requested; the degree of specificity of the request; whether the information originated in the United States; the availability of alternative means of securing the information; and the extent to which noncompliance with the request would undermine important interests of the United States, or compliance with the request would undermine important interests of the state where the information is located. The comment to this section indicates that in addition to these factors, the eight factors listed in § 403 of the Restatement (Revised) should also be considered. that the Restatement (Revised)'s list of factors to be balanced is not meant to be exhaustive and acknowledges that "no special significance or scheme of priorities is implied in the order in which the factors are listed. Not all factors are equally important in all situations, and the weight to be given to any particular factor or group of factors will depend on the circumstances." 37 An impressive number of courts have professed to follow the approach of the two Restatements of Foreign Relations Law, 38 yet attempts to apply their hollow balancing formulas have resulted largely in confused, ad hoc decisionmaking. 39 Judicial refinement and expansion of the list of factors to be balanced 40 have not added coherence or certainty to the balancing calculus. Lacking a conceptual structure and an assessable metric for weighing relative interests, the balancing approach of the Restatements has failed to provide a basis for developing predictability over time.
C. Aerospatiale: An Opportunity for Clarification Squandered
Despite confused and inconsistent judicial application of the Restatement's vague balancing formula, the Supreme Court has, since its 1958 holding in Societe Internationale, consistently declined to render additional guidance on the issue of extraterritorial discovery conflicts. 41 The Court's latest refusal to clarify the criteria that U.S. courts should employ in determining when to require production of evidence located abroad in contravention of foreign blocking statutes came in 1987 with its decision in Societe Nationale Industrielle Aerospatiale v. United States District Court joT the Dist. of lowa. 42 The Aerospatiale case arose out of a products liability suit against French aircraft manufacturers. When the U.S. plaintiffs sought broad discovery of evidence located abroad under the Federal Rules of Civil Procedure, the foreign defendants moved for a protective order, arguing that the U.S. court should prohibit discovery in France through any procedures other than those provided in the Hague Evidence Convention. Because article 23 of the Hague Convention provides that contracting states may declare that they will refuse [Vol. 50: No. 3 requests for the type of sweeping pre-trial discovery known in common law countries, 43 application of the Convention can potentially have an effect identical to imposition of a blocking statute. 44 Therefore, despite the fact that the case involved application of the Hague Convention rather than conflict with an actual blocking statute, it nonetheless presented an ideal opportunity for the Court to refine the formula for resolving all extraterritorial discovery conflicts.
Citing the comparative interest balancing formula of section 437 of the Revised Restatement of Foreign Relations Law, the Supreme Court held that the Hague Convention's procedures constitute an option that a U.S. court may or may not elect to employ, depending on the outcome of "scrutiny in each case of the particular facts [and] sovereign interests. " 45 The Court, however, evaded the underlying issue of exactly how the comparative interest balancing approach is to be applied by stating "[w]e do not articulate specific rules to guide this delicate task of adjudication. " 46 The majority's holding produced a sharply worded dissent in which Justice Blackmun, joined by Justices Brennan, Marshall, and O'Connor, exclaimed that " [ e ]xperience to date indicates that there is a large risk that the case-bycase comity analysis now to be permitted by the Court will be performed inadequately. " 47 Arguing that the Court should have instead adopted a general presumption that courts should resort first to the procedures of the Hague Convention, Justice Blackmun stated, "I dissent because I cannot endorse the Court's case-by-case inquiry ... and its failure to provide lower courts with any meaningful guidance for carrying out that inquiry. " 48 He concluded that, "[t]he majority fails to offer guidance in this endeavor, and thus it has missed its opportunity to provide predictable and effective procedures for international litigants in United States courts. " 49 If the legacy of Societe !ntemationale can be said to be confusion, the Court's latest decision involving extraterritorial discovery conflicts will be remembered as a missed opportunity to resolve that confusion. Although the majority in Aerospatiale refrained from explicitly stating how its decision would affect lower court cases involving foreign blocking statutes, it is likely that the Aerospatiale precedent will be interpreted as endorsing a vague notion of comparative interest balancing in that context as well. 
D. The Deficiencies of Comparative Interest Balancing
Vagueness is but one of the many deficiencies inherent in comparative interest balancing which render it an impractical approach to the problem of extraterritorial discovery conflicts. A second major problem with comparative interest balancing is that courts are simply unable to ascertain and to evaluate accurately the interests of the foreign states that are to be weighed against those of the United States. The Restatement (Second) requires an assessment of the "vital national interests" of the foreign state, 50 and the Restatement (Revised) calls for an inquiry as to "the extent to which compliance with an order to produce the requested information would affect important substantive policies or interests of the state. " 51 Yet, unlike the United States Department of State, the judiciary possesses neither the special training nor the resources necessary to analyze the economic, political, and social interests that underlie a foreign state's policies of nondisclosure. Several courts have acknowledged that the judiciary lacks the "institutional resources, " 52 the expertise, and perhaps even the authority 53 to "adequately chart the competing problems and priorities that inevitably define the scope of any nation's interest in a legislated remedy. " 54 The Act of State doctrine presents a further barrier to the evaluation of the foreign interests underlying blocking legislation.
The doctrine, which prevents an American court from sitting in judgment of the public acts of another country, 55 directly conflicts with the position taken by the Restatement (Revised) that foreign "statutes that frustrate [discovery] need not be given the same deference by courts of the United States as substantive rules of law at variance with the law of the United States." 56 One court has recently rejected this assertion by the Restatement (Revised), noting that it is "somewhat presumptuous, to gauge the importance of the Blocking Statute to France." 57 This view was also highlighted in recent litigation in which the United Kingdom stated that it is as politically intolerable for leaders of foreign democracies to have their official policies evaluated, balanced, and coerced by 50 59 Judge Malcolm Wilkey of the D.C. Circuit Court of Appeals argued that domestic courts are incapable of sitting as international tribunals and evenhandedly balancing national interests. He concluded that "courts inherently find it difficult neutrally to balance competing foreign interests. " 60 Given the vagueness of existing comparative interest balancing approaches, it is small wonder that a court might be encouraged to assert the primacy of U.S. interests. A court is likely to have difficulty, especially in a case involving U.S. nationals, in denying jurisdiction, unless it can base its decision on a concrete legal principle that clearly prohibits the exercise of such jurisdiction.
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Comparative interest balancing provides no such concrete principle.
Finally, judicial use of comparative interest balancing is contrary to the political question doctrine which removes certain issues from the scope of judicial review. 62 In Baker v. Carr, 63 the Supreme Court extensively reviewed the history and evolution of the political question doctrine and explained that when the resolution of questions touching foreign relations turns on standards that defy judicial application, or involves the exercise of discretion demonstrably committed to the executive or legislature, such questions are noqjusticiable political questions. 64 The preceding discussion has illustrated that comparative interest balancing incorporates "purely political factors which the court is neither qualified to evaluate comparatively nor capable of properly balancing." 65 In his address to the American Bar Association in August 1981, the Attorney General of Australia, Senator Peter Durack, explained:
In my view, however, it is not feasible for a court of law applying judicial techniques to balance the disparate interests of two States which they claim to be of national importance ....
[I]t is not merely that the courts lack the expertise. It is rather that it is not part of the judicial function to decide whether a law or policy is justified by what a court conceives to be in the national interest. That is a political function. 6 G
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Appraisal of the national interests of a foreign state is therefore more appropriately a political rather than a judicial judgment. In accordance with the political question doctrine, a court should refrain from subscribing to a formulation whose standards are neither judicially discoverable nor manageable.
III PROPOSAL
Given the deficiencies inherent in comparative interest balancing, it is not surprising that the analyses of the courts in cases involving discovery orders and foreign nondisclosure laws have been inconsistent and confused. To resolve the current confusion, and to simplify the task confronting a judge or attorney in such cases, this note proposes a new framework in which to examine the factors traditionally analyzed. In contrast to previous approaches, this proposal does not require an assessment or balancing of foreign interests. Rather, it requires a straightforward and unilateral evaluation of domestic interests at the production stage of a trial.
Simply stated, under this proposal a court should issue an order for discovery upon a finding that the requested information is directly relevant and upon a further finding of any one of the following: (1) that the case involves public rather than private law; (2) that the blocking statute is not an actual barrier to production; or (3) that no reasonable good faith effort to obtain the documents was made. Accordingly, a court should refrain from ordering production, or issue a protective order preventing production, upon a finding that the requested information is not directly relevant or a finding of all of the following: (I) that the case involves private law; (2) that the blocking statute presents an actual barrier to production; and (3) that a reasonable good faith effort to obtain the documents was made. This formulation is expressed as follows:
66. Durack, supra note 8, at 48.
